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North Yorkshire Council 
 

Environment Executive Members 
 

12 July 2024 
 

Opposed Public Footpath No. 35.7/5 Beal Diversion Order 2024 
 

Report of the Assistant Director – Integrated Passenger Transport, 
Licensing, Public Rights of Way and Harbours 

 

1.0 PURPOSE OF THE REPORT 
 
1.1 To advise the Corporate Director of Environment of the proposed submission to the 

Secretary of State (SoS) of an opposed Public Path Diversion Order.  A location plan 
is attached to this report as Plan 1.  The route is shown on Plan 2.  Land ownership 
is shown on Plan 3 – Appendix A. 

 
1.2 To request the Corporate Director, in consultation with the Executive Member for 

Highways and Transportation, to decide whether to refer the opposed order to the 
SoS, and if so, to decide what stance the Authority should take in its submission, 
regarding the confirmation of the opposed Diversion Order. 

 

 
2.0 SCHEME OF DELEGATION 
 
2.1 Within the Council’s scheme of delegation, it is delegated to the Assistant Director of 

Integrated Passenger Transport, Licensing, Public Rights of Way and Harbours, to 
decide whether to abandon an opposed Diversion Order where the Authority is of the 
opinion that the requirements to confirm the Order may not be met and where an 
Inspector appointed by the Secretary of State may decline to confirm the Order, or to 
recommend to the Corporate Director of Environment that the Order be referred to an 
Inspector appointed by the Secretary of State.  

 
3.0 THE APPLICATION  
 

Applicant: N/A 

Date of application: N/A 

Type of Application Diversion Order S.119 Highways Act 1980 

Parish: Beal  

Local Member: Cllr.Tim Grogan 

Applicant’s grounds for 
making the application 

In the Public interest 

 
4.0 GENERAL DESCRIPTION OF ROUTE & PROPOSAL 
 
4.1 The definitive alignment of the footpath commences at its northern end on Marsh 

Lane, Beal and runs generally south, continuing via an alleyway to the footway of the 
cul-de-sac estate road known as Riverdale. 

 
4.2 The proposed diversion will create a route which avoids the obstruction caused by 

the building and follows a line as close as possible to the current definitive line. It is 
considered that this represents the route of any diversion which would have been 
carried out under s257 of the TCPA had that occurred at the relevant time when 
planning permission was granted for a building encroaching on the public footpath. 
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5.0 RELEVANT LEGAL CRITERIA 
 
5.1 Under Section 119 of the Highways Act 1980, the Council, having consulted any 

other local authority, may divert a Public Right of Way where it appears to the 
Authority that in the public interest it is expedient that the line of the route should be 
diverted. 

 
5.2 Where an Order is opposed, the Council cannot confirm the Order; it can only be 

confirmed by the Secretary of State. The Secretary of State will confirm an Order if 
he/she is satisfied that: 
i) in the interests of the public, it is expedient to divert the footpath, and  
ii) the diversion will not be substantially less convenient to the public as a result 

of the Order, and that it is expedient to confirm the Order having regard to the 
effect which:  
(a) the diversion would have on public enjoyment of the route as a whole;  
(b) the coming into operation of the Order would have, as respects other 

land served by the existing public right of way; and  
(c) any new public right of way created by the Order would have, as 

respects the land over which the right is created and any land held with 
it. 

 
5.3 Plan 3 shows the landownership as it currently stands. The plot of land shown as 

being in the ownership of Jade Campey has changed hands since the start of the 
proceedings but no date has been provided, the original owner was Campey Estates 

 
5.4 There is a legal requirement to consult with any other local authority or local 

authorities in whose area the land concerned is situated. Beal Parish Council have 
been consulted and have responded. 

 
6.0 REASON FOR THE DIVERSION OF THE FOOTPATH 

 
6.1 The Definitive line is now obstructed by extensions built onto the eastern side of the 

The Retreat (former Hungry Fox and Kings Arms public house). Those extensions 
were carried out following a successful planning application in 2007 and possibly 
earlier applications. 
 

6.2 The public have followed a route through the car park of the property as a means of 
avoiding the obstruction, following a line which most likely represents the line onto 
which the path would have been diverted had a diversion under s.257 of the Town 
and Country Planning Act been enacted by the relevant planning authority at the 
time. 

 
6.3 The change of use from a public house to The Retreat has led to conflict between the 

owners/ tenant of the property and the public resulting in the route which had been 
previously taken around the obstruction and through the car park no longer being 
available to the public. 

 
6.4 At the time of the planning applications, diversions could have been applied for under 

s257 of the Town and Country Planning Act 1981 (TCPA) by the local Planning 
Authority at that time because granting planning consent does not confer any 
authority to intefere with a right of way. However no such diversions were enacted. 

 
6.5 The ability to apply for a diversion under s257 TCPA ceases once the development is 

substantially complete and any subsequent diversion must be carried out under the 
Highways Act 1980. 
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6.6 The building which obstructs the definitive line was formally a public house which has 
recently been granted planning permission for change of use to, effectively, a bed 
and breakfast establishment offering writer’s retreats. 

 
6.7  A s257 TCPA diversion cannot be carried out as part of a change of use planning 

application. 
 
6.8 Efforts to implement an alternative route around the perimeter of the car park and 

exiting onto Marsh Lane via an area of land known as the “Urban Garden” were not 
successful and the landowner has not submitted any application for an Order to 
divert the footpath. 

 
6.9 The Order route replicates the route which it is believed that the public will have used 

to avoid the building obstruction and is the closest viable route to the original 
definitive line.  It is therefore considered to be in the public interest to divert the 
footpath around the building along the alignment which is considered to be most 
expedient and is not substantially less convenient for users. 

 
7.0 RESPONSES TO THE INITIAL CONSULTATIONS 
 
7.1 The tenant of the Retreat objected as follows –  

• The route proposed will take the path directly in front of private spaces, which is 
unacceptable, particularly the original path was obstructed through no fault of 
the tenant or the landowners. 

• The business is a private writers’ retreat and the outdoor space is used for 
quiet writing and reflection time for our guests. Due to the nature of the 
business, guests come from a variety of backgrounds and the business 
regularly hosts writers from diverse minority groups, who can and do feel 
threatened and intimidated by strangers within their private space. 

• Staff, clients and the tenant have been targeted regularly both in person and on 
social media by locals who do not understand the nature of the business and 
who are not open to following legal process around the issues with path 35.7/5 
which has resulted in a number of complaints to the police. 

• The move to divert the path in this way, knowing the nature of our business, is 
contrary to the most recent guidance issued by DEFRA on matters relating to 
public rights of way that exist on privately owned land. 

 
7.2 The landowner objected as follows –.  

• That the proposed diversion will reduce the value of his property. 

• That the tenant would no longer be able to conduct their business at the 
property. 

• There are suitable alternative routes available. 

• He has no responsibility for the original obstruction caused by extension of the 
building. 
 

7.3 A resident of the property objected as follows – 

• That the proposed diversion moves the path close to private downstairs spaces 
leading to an intrusion on privacy. 

• The effect the diversion will have on the ability to run the business at the 
property and loss of employment. 

 
8.0 RESPONSES TO THE PUBLICATION OF THE SEALED ORDER 
 
8.1 The Order was duly advertised by notice on 25 April 2024. Full details of all 

objections are included in Appendix B.  
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8.2 The landowner objected as follows-. 

• That the diversion is contrary to recent DEFRA guidance regarding rights of 
way that pass through premises where privacy, safety or security are a 
problem. 

• The proposal will cause hardship, interfere with the privacy of the tenant and 
the tenant’s guests, cause a nuisance and affect the safety and security of The 
Writer’s Retreat. 

• The tenant occupies the Property and operates a writer’s retreat from it.  Such 
location ought to be peaceful and tranquil by definition. Because of the nature 
of the business, the patrons are diverse and include people with special needs 
as well as members of minority groups who can and often do feel frightened. 

• The footpath will allow the public to view through the windows and cause 
significant disruptions for those who are attending the Retreat. 

• The occupant plans to use the space that was formerly the car park and which 
forms part of the lease, for outdoor pursuits like quiet writing and reflection.  If 
the footpath is rerouted as proposed, it will obviously be disruptive and cause a 
nuisance. 

• The public will trespass from the route and use the entirety of what was the car 
park. 

• The negative impact on the ability of the tenant to conduct their business and a 
reduction in the value of the property. 

• That the footpath should either be extinguished entirely or diverted onto a 
different alignment. 

 
8.3 The Tenant of the property reiterated their earlier objection as detailed above. 
 
8.4 A further 22 objections were received from customers and staff at the Retreat. All 

object on the grounds that confirmation of the Order would have a detrimental impact 
on the ability of the tenant to conduct her business at the property. 

 
8.5 Objectors highlight the use of the Retreat by vulnerable and neuro-divergent 

customers who have particular requirements regarding security, privacy and a calm 
environment over and above those of other customers. 

 
8.6 At the time of writing this report no objections have been withdrawn and the Order 

remains opposed. 
 
8.7 Responses in support of the Order were as follows -. 
 
8.7.1 15 duly made responses from members of the public were received supporting the 

Order, plus a further 3 which were received after the deadline and hence are not duly 
made. 

 
8.7.2 Where any extended comment was made it relates to the fact that the public have 

had use of a route through the car park for a considerable period and have made use 
of it to walk around the village. 

 
9.0 REPRESENTATION MADE BY THE LOCAL MEMBER  
 
9.1 The Local Member was consulted and supports the Order. 
 
10.0 FINANCIAL IMPLICATIONS  
 
10.1 If the opposed Order were to be submitted to the SoS, the Order would be resolved 

by a Public Inquiry, a Public Hearing or by written representations.  
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10.2 There would be a non-rechargeable cost to the Authority in preparing a submission to 

the SoS and responding to any queries raised by the SoS and these costs would be 
for officer time which would be met by the respective staffing budgets.  If the 
Inspector chose to hold a Public Inquiry, the costs of arranging, hosting and 
supporting the Inquiry would fall to the Council. 

 
10.3 Given the nature of this case and the legal test which has to be considered it is likely 

that the authority will engage Counsel to represent it in any proceedings with 
associated costs implications estimated to be no more than £3000, which would be 
met from existing service budgets.  

 
11.0 EQUALITIES IMPLICATIONS 
 
11.1 There are no significant equalities implications arising from this report. 
 
12.0 LEGAL IMPLICATIONS  
 
12.1 The Council has a statutory duty under the Highways Act 1980 to ensure that 

members of the public can freely pass and repass along any highway for which they 
are the highway authority.  At present the public are not able to use the public right of 
way as it is obstructed.   

 
12.2 The Council as the Order Making Authority may consider the relevant criteria for 

making an order for a diversion of the footpath under section 119 of the Highways 
Act 1980, is as stated earlier in this report.       

 
12.3 If the Council wish to pursue the opposed Diversion Order it can only be determined 

by an Inspector appointed by the Secretary of State, by way of, as stated above, 
either a Public Inquiry, a Public Hearing or written representations.   

 
12.4 The Inspector, on the basis of the legal criteria in section 119 HA 1980 summarised 

in Section 5 above, will decide whether or not to confirm the opposed Diversion 
Order.  If he/she decides to confirm the Order, part of the existing obstructed route 
would be extinguished, and the proposed diverted route would be added to the 
Definitive Map. 

 
12.5 Given the nature of this case and the legal test which has to be considered it is likely 

that the authority will engage Counsel to represent it in any proceedings. 
 
12.6 Alternatively should the Council decide to not pursue the opposed Order, the footpath 

will remain obstructed and unavailable for use by the public unless any further 
applications are made and considered by the Council to meet the legal criteria for 
making an Order.   

 
13.0 CLIMATE CHANGE IMPLICATIONS 
 
13.1 There are no significant climate change implications arising from this report. 
 
14.0 CURRENT DECISIONS TO BE MADE 
 
14.1 The Assistant Director has approved the forwarding of this report to the Director and 

the Executive Member to decide how this matter should be progressed. 
 
14.2 The decisions to be made at this stage are, firstly, whether the Order is to be 

abandoned, or is to be forwarded to the SoS for resolution. 
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14.3 Secondly, if it is decided that the matter is to be forwarded to the SoS then a further 
decision will need to be made, namely which stance the authority would take within 
its submission to the SoS towards the confirmation of the Order; that is the Authority 
needs to decide if it: 

• supports confirmation of the Order, or not; 
or 

• considers the circumstances are so finely balanced or are particularly unclear 
and wishes to take a neutral stance. 

 
14.4 Officers have explored other options, including a diversion which runs around the 

outside of the car park onto Marsh Lane; both the landowner and tenant were initially 
in favour of this but no application (or request for application forms) for such a 
diversion, which would be in the private interest and hence chargeable, has been 
received by the Council. The landowner refers to such a diversion in his objection but 
states that this would be 1 metre wide, a width that the Authority could not agree to; 2 
metres width being the standard for a public footpath which allows for pedestrians to 
pass in opposite directions.   

 
15.0 CONCLUSIONS  

 
15.1 The proposed Order route will provide a diverted route which is thought would 

replicate the likely route of an Order had one been made under s257 of the TCPA at 
the time planning permission was granted for extension of the building which led to 
obstruction of the path. 

 
15.2 Officers consider that the making of the Order is in the public interest to allow 

continued use of the existing footpath without obstruction and it is expedient to make 
an order to resolve the issue and without which the footpath would remain 
obstructed. 

 

16.0 RECOMMENDATIONS 
 
16.1 It is therefore recommended that: 

i. The Corporate Director, in consultation with the Executive Member for 
Highways and Transportation approve submission of the Order to the 
Secretary of State for a decision on whether or not it should be confirmed.  

 
ii. The Authority should support the confirmation of the Order within its 

submission to the SoS.   
 

 
APPENDICES:  
Appendix A – Location Plans 
Appendix B - Objections – combined and redacted 
 
BACKGROUND DOCUMENTS: File Ref: SEL-2023-04-DO   
 
 
PAUL THOMPSON 
Assistant Director for IPT, Licensing, Public Rights of Way and Harbours 
County Hall 
Northallerton 
12 July 2024 
 
 
Report Author – Ron Allan – Principal Definitive Map Officer 
Presenter of Report – Ron Allan – Principal Definitive Map Officer 
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PLAN 1 
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Plan 2 
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Plan 3 
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